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WALLER, PRESIDING JUSTICE, FOR THE COURT:
1. Scott Anthony Foley was indicted in the Circuit Court of DeSoto County for: (1)
fdonious sexud intercourse with a child under the age of 14 and 24 months younger than
Foley (rape); (2) fdonious sexud penetration with a child less than 18 (sexud battery); and (3)
possession of materids depicting children under the age of 18 engaging in sexudly explicit

conduct (child exploitation). The firg two counts pertained to Foley’s conduct with a femde



child, K.F. The third count pertained to other children who remained unidentified. A trid was
hdd concerning the fird two counts while a separate trial adjudicated the third. The appeals
from both trids have been consolidated and al three counts are considered below.
FACTS

92. Scott Foley and Deborah Foley Houck were previousy married and adopted Deborah’s
niece, K.F., during thar marriage. After divorcing, Deborah retained physica custody of K.F.
while Scott was dlowed some vigtaion. Soon after a weekend vigt with Foley, K.F., who was
five years old at the time, told a therapist named Dr. Ruth Cash (sometimes referred to as Outz
in the record) that Foley showed her pornographic images on his computer. K.F. aso made
comments to Cash indicating that Foley was undressng in front of K.F, placing a vibrator “in
her,” forcng her to “touch him” and forcdng her to perform oral sex on him. A subsequent
physcd exam was conducted by Ninah Sublette, a sexud assault examiner, that reveded
ubgtantiad injuries to K.F.’s vagina and anus consddent with some sort of blunt, penetrating
trauma. K.F. dso made remarks to Sublette indicating that Foley had performed orad sex on

K.F., forced K.F. to touch him inappropriately, and inserted a vibrator into parts of K.F.’s body.

3. Scarlett Barnes, a socid worker who taked with K.F. in a counsding sesson, dso
witnessed K.F. drawing pictures of what appeared to be penises and usng explicit language to
refer to the subject of those drawings when questioned. K.F. also drew pictures of sexua
intercourse and mentioned the pictures were dmilar to events occurring a Foley’s home the
previous weekend. Josh Zacherias, a detective from the DeSoto County Sheriff’s Department,

was informed of the dlegations of sexud abuse of K.F. by the Depatment of Human Services



and obtained a search warrant to search Foley's home. Vibrators matching descriptions given
by K.F. were found in locations where K.F. indicated they were kept. Stacks of compact discs
containing pornographic images of children were dso found in Foley's home and seized.
Foley’'s home computer was aso seized and later turned over the Federa Bureau of
Invedtigetion. Foley was arrested and charged with capital rape, sexual battery, and possession
of child pornogrephy. Foley was tried and found guilty of dl counts in separate trids. On
Counts | and I, the drcuit court sentenced Foley to life imprisonment for the crime of capita
rape and thirty years for the crime of sexual battery. On Count Ill, Foley was sentenced to
twenty years for possession of child pornography.
DISCUSSION
14. The two separate appeals are consolidated into one opinion because of common issues
of lav and facts and for judiciad economy. We will begin our discusson with issues common
to both trials and then consider issues specific to one of Foley’stwo trids.
Standard of Review
5. Many issues presented by Foley concern evidentiary rulings of the circuit court and will
be examined under an abuse of discretion standard. Broadhead v. Bonita Lakes Mall, Ltd.
P’ship, 702 So. 2d 92, 102 (Miss. 1997) (citing Sumrall v. Miss. Power Co., 693 So. 2d 359,
365 (Miss. 1997)). Issues requiring a different standard of review are noted beow and
andyzed accordingly.
ISSUES COMMON TO BOTH TRIALS
WHETHER THE CIRCUIT COURT ERRED INADMITTING

STATEMENTS MADE BY A CHILD TO MEDICAL PERSONNEL
INTO EVIDENCE.



T6. Foley contends that in both cases the tria court erred by alowing statements of K.F.
to be brought before the jury through the testimony of medicd professonas who examined
or interviewed K.F. The State called a number of medica professonals and counsdors as part
of its case-in-chief. One of those witnesses, Dr. Cash, was to testify as to Statements made
to her by K.F. Recognizing that such statements would be hearsay, the circuit court judge first
determined that the statements of K.F. to Dr. Cash would be admissible under Missssippi Rule
of Evidence 803(4) as a datement made for the purposes of medicd treatment, and thus an

exception to the hearsay rule of exclusion.*

! The comment to Mississippi Rule of Evidence 803(4) reads:

4 Statements for Purposes of Medicad Diagnoss or Trestment. Rule 803(4)
represents a deviation from previous Missssppi practice in three ggnificant
ways. Fird, Rule 803(4) permits statements of past symptoms as wdl as
present symptoms.  Second, the rule dlows for statements which relate to the
source or cause of the medicd problem whereas Missssppi courts formerly
disdllowed such daements. See Field v. State, 57 Miss. 474 (1879), ad
Mississippi Cent. R.R. Co. v. Turnage, 95 Miss. 854, 49 So. 840 (1909), for
prerule Missssppi law.  While statements about cause are permissible,
datements concerning faut are dill subject to being excluded.  Third, the
datements may be made ether to a physcian or to diagnogic medica
personnel. Missssppi's prerule practice diginguished between narrative
datements made to a treating physician and those made to an examining
physcian who was retaned for use as an expert witness in the litigation.
Statements made to the former were genedly admissble whereas no
datements made to the later were admissble See Mississippi Cent. R.R.
Co. v. Turnage, 95 Miss. 854, 49 So. 840 (1909). Rule 803(4) diminates that
diginction and pemits datements made both for tresting and diagnostic
purposes. Under Rule 803(4) the statement need not be made to a physician.
Thisis conggtent with traditiond Missssippi practice.

The amendment to Rule 803(4) is a recognition tha medicd diagnoss
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7. K.F.’s daements made to Dr. Cash in the course of therapy fal easly intothe
exception outlined above. In addition to the exception under M.R.E. 803(4), the circuit court
judge interviewed K.F. and found her to be unavalable as a witness due to her young age and
because of devdopmenta characteristics that would make questioning of her impracticd, if
not impossble K.F’'s age, court-determined unavalability, and the nature of the dlegations
in the case put K.F.’'s dsatements squardly within the tender years exception to hearsay as
provided by Mississippi Rule of Evidence 803(25).2

118. As stated above, though, M.R.E. 803(25) requires a three-pronged test be met before
a child's testimony may admissble in evidence under the tender years exception. Firg, it must
be shown that a child of tender years has described some sexua contact with or on the child

by another; second, the court must find that a number of factors show that the Statements

and treatment may encompass mental and emotional conditions as wel as
physca conditions.  Moreover, the rule, by requiring the judge to find
trusworthiness, gives the trid judge greater discretion than the origind rule
By permitting the recipient to be non-medicad personne, M.R.E. 803(4)
modifies case law interpretations of the former language of this exception and
now conforms with prevaling interpretations of F.RE. 803(4). See F.R.E.
803(4), Advisory Committee Notes.

’M.R.E. 803(25) provides as follows:

Tender Years Exception. A datement made by a child of tender years describing
any act of sexua contact performed with or on the child by another is admissble
in evidence if: (a) the court finds, in a hearing conducted outside the presence
of the jury, that the time, content, and circumstances of the statement provide
substantid indicia of rdiability; and (b) the child ether (1) tedifies a the
proceedings, or (2) is unavalable as a witness: provided, that when the child is
unavalable as a witness, such datement may be admitted only if there is
corroborative evidence of the act.



contain substantid indida of rdiability; and findly, either the child must testify at the
proceedings or be unavailable. Before a child may be rendered unavailable, however, M.R.E.
803(25) requires that there be corroborative evidence of the act before the statement(s) be
admitted. The firg criterion is easly met inasmuch as K.F. was five to sx years old a the time
of her dlegations of sexud abuse. As to the prong concerning subgtantid indicia of rdiability,
the comments to M.R.E. 803(25) give a number of factors to be consdered when determining
whether a child's alegations of sexua abuse meet the rdiability standard.?

T9. In the present case, the circuit court judge interviewed K.F. personally and examined
the context of the statements she made. We find that K.F.'s statements had the requisite
subgantid indida of reiability and the drcuit judge's decison to goply the tender years
exception to K.F.’s tedimony was not in error. K.F’s comments, spontaneously made to a
number of professonas trained to detect abuse and its effects, showed an overwhelming sense
of adult knowledge of sexud topics of which children in their earliet years should have no

knowledge. Additiondly, the statements were made without the presence of adults who might

3The comment to M.R.E. 803(25) states as follows:

(1) whether there is an apparent mative on declarant's part to lie; (2) the generd
character of the declaant; (3) whether more than one person heard the
datements;, (4) whether the statements were made spontaneoudy; (5) the timing
of the declarations, (6) the relationship between the declarant and the witness,
(7) the posshility of the declarant's faulty recollection is remote; (8) certainty
that the statements were made; (9) the credibility of the person testifying about
the datements, (10) the age or mauwrity of the declarant; (11) whether
uggedtive techniques were used in didting the statement; and (12) whether the
declarant's age, knowledge, and experience make it unlikely that the declarant
fabricated.



have coached her and, based on expert tesimony, were voluntarily given and not elicited by
certain questions. The defense objected to the rdiability of K.F.'s statements by pointing out
the posshility that K.F.'s dlegaions were related to a custody battle, that there were
dlegations of abuse by people other than Foley, and that K.F. exhibited signs of immaturity.
The drcuit court judge, though, was in the best postion to make that determination, and there
is no evidence that the drcuit judge fdtered in finding K.F.’s statements contained the required
subgtantid indicia of rdliahility.

10. The hearsay exception under M.R.E. 803(25) requires that a child ether testify or, if
unavalable, the child's statements are corroborated with evidence of the act dleged. The
drcuit judge determined that due to age and developmentd issues, K.F. was unavalable to
tedify. Foley argues that this dso made her datements unreliable, but M.RE. 803(25)
expressy contradicts this argument by dlowing an unavalable childs testimony to be
admissble so long as it passes the safeguards to protect against untrustworthy testimony.
There is no doubt that the overwhelming physica evidence of abuse to K.F.’'s person
corroborated the statements by K.F. dleging sexud abuse. Thus, K.Fs gtatements met dl the
criteria to find admisson under the tender years exception and the medicd <Statement
exception to hearsay. Foley incorrectly avers that the circuit court restricted his Sixth
Amendment rights to crossexamine K.F. by dlowing the testimony of medica professonds
to bring in K.F.’s comments. Foley’s argument ignores the fact that such alowances make up
the basic nature of hearsay exceptions based on the unavailability of the declarant. Foley’s

arguments to the contrary are without merit.



11. Foley assarts an additiona argument on this issue in the appea of his second trid.
Foley asks us to find that dlowing such testimony violated his Sxth Amendment right to
confront adverse witnesses as discussed by the United States Supreme Court’s decision in
Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004). The
United States Supreme Court’s decison in Crawford hdd that out-of-court statements by
witnesses that are testimonid in nature are not dlowed under the Confrontation Clause unless
the witness is unavalable and the defendant had a prior opportunity to cross-examine the
witness. Id. Foley argues that admitting the tesimony of medicd personne and counselors
concerning K.F.’s datements violates Crawford because he had no chance to cross-examine
K.F. Under Crawford, Foley mugt show that K.F.’s dstatements were “tetimonid” in order for
them to violate the Confrontation Clause. Id. a 50-53. The Supreme Court stated that, at a
minmum, datements of a tesimonid nature indude “prior testimony at a prdiminary hearing,
before a grand jury, or a a former trid” and police interrogations. Id. a 68. The Court
declined to further daborate on its definition. 1d. Statements made by K.F. do not fdl into
any of those categories, and Foley failed to argue or show that the therapists or medica
professonds who tedified concerning statements made by K.F. had contacted the police or
were being used by the police as a means to interrogate K.F. or investigate her claims.  See,
e.g. State v. Snowden, 385 Md. 64, 867 A.2d 314, 326 (Md. 2005). K.F.’s statements were
made as a part of neutral medica evauations and thus do not meet Crawford's “testimonial”

criterion. Thus, Foley’s Crawford argument is without merit.



. WHETHER IT WAS ERROR TO DENY FOLEY’'S MOTION TO
SUPPRESS EVIDENCE SEIZED PURSUANT TO A SEARCH
WARRANT.
12. Foley argues that the drcuit court in both cases erred in not granting his pretrial motion
to suppress evidence obtained by a search warrant. Specificdly, Foley argues that the warrant
was not supported by probable cause and that the supporting affidavit and facts relied on
hearsay. When reviewing a finding of probable cause to issue a warrant “this Court does not
make a de novo determination of probable cause, but only determines if there was a substantia
bass for the magidraie' s determination of probable cause” Smith v. State, 504 So. 2d 1194,
1196 (Miss. 1987). Federd and state common law favor a totality of the circumstances test
when deciding if probable cause is present:
The United States Supreme Court has edablished a “totdity of the
circumgances’ standard for determining the exisence of probable causes The
task of the issuing magidtrate is amply to make a practicd, common-sense
decison based on dl the circumstances set forth in the afidavit before him,
induding the “veracity” and “bads of knowledge’ of persons supplying hearsay
information. Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 2332, 76 L. Ed.

2d 527 (1983). We adopted the Gates “totdity of the circumstances’ test in
Leev. State, 435 So. 2d 674, 676 (Miss. 1983).

State v. Woods, 866 So. 2d 422, 425-26 (Miss. 2003).

113. Probable cause has dso been defined as “more than a bare suspicion but less than
evidence that would justify condemnation.” Id. (ating Wagner v. State, 624 So. 2d 60, 66
(Miss. 1993)). Looking at the totality of the circumstances, K.F. specificdly stated that Foley
showed her pictures of nude people on his computer screen doing things she described as

“gross” She used language to describe acts performed on her and by her in relation to Foley



in such sxudly explict terms that veracity could eedly be inferred.  Additionally, police were
derted to the fact that K.F.’s body showed evidence of recent sexua assault, and that she had
been in the presence of Foley within the last seventy-two hours. When consdering dl of the
circumstances present at the time of the warrant’'s issue, the circuit court judge did not err in
g@ther trid in his findng that probable cause did exist in refusng to suppress evidence
recovered as aresult of the warrant at issue.

1.  WHETHER THE CIRCUIT COURT ERRED IN DENYING
FOLEY'SPROPOSED JURY INSTRUCTIONS.

14. Foley dams the drcuit court erred in refusing his proposed instructions, D-3 and D-4.
When examining a tria court’'s determination as to appropriate jury indructions, parties are
only entitled to fair indructions giving adequete recitation of the law:
[W]hile a party is entitled to have jury indructions submitted that represent his
or her theory of the case, an indruction that "incorrectly dates the law, is
covered farly esewhere in the indructions, or is without foundation in the
evidence' need not be submitted to the jury. Humphrey v. State, 759 So. 2d
368, 380 (Miss. 2000). This Court will not find revershle error where the
indructions actudly given, when read together as a whole, "fairly announce the
law of the case and create no injugtice”” Coleman v. State, 697 So. 2d 777, 782
(Miss. 1997) (citing Collins v. State, 691 So. 2d 918, 922 (Miss.1997)).
Entergy Miss,, Inc. v. Bolden, 854 So. 2d 1051, 1054 (Miss. 2003).
15. Both of the proposed indructions dedt with indructing the jury oncircumstantial

evidence. “[W]here there is direct evidence of a crime, the circumstantid evidence ingtruction

need not be given.” King v. State, 580 So. 2d 1182, 1191 (Miss. 1991) (citing Gray v. State,

549 So. 2d 1316, 1324 (Miss. 1989)). Additiondly, a circumgtantia evidence case “is one

in which there is nather an eyewitness nor a confession to the crime.” Mangum v. State, 762
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So. 2d 337, 344 (Miss. 2000). While there are certainly more types of direct evidence than
eyewitness tetimony or confessons, the ingant case easly meets the standard in Mangum.
K.F.’s daements about being shown pornography were introduced through the testimony of
Dr. Cash and Barnes. K.F. was, of course, an eyewitness to the pornography, and this instance
of direct evidence done dlowed the jury to be given direct evidence ingtructions only. Foley’s
argument to the contrary is without merit.

116. In his second trid, Foley’s request for a jury instruction on circumstantial evidence was
adso rgected by the drcuit court. The circuit judge found K.F.'s medica report constituted
actual or direct evidence. Additionaly, as stated before, the presence of an eyewitness
necessarily precludes a case from having circumdantid evidence instructions. Id. K.F. was
cearly an eyewitness to the abuse committed upon her person. Testimony by others clearly
outlined this and introduced the jury to statements by K.F. snce she was unavalable as a
witness. Thus, the circuit court was not in error when it refused to present the jury with the
defense’ s proposed circumgtantia evidence ingructionsin ether trid.

ISSUE ON APPEAL FROM CONVICTION OF COUNT I11
(POSSESSION OF CHILD PORNOGRAPHY)

IV.  WHETHER THE CIRCUIT COURT |IMPROPERLY
OVERRULED OBJECTIONS AND DENIED MOTIONS
MADE BY FOLEY.

17. Foley argues that dtatements by the prosecutor during cross-examination of awitness

and during his doang datements warranted a misrid.  The first assgnment of eror that Foley

11



makes involves a defendant’s right not to tedify in a proceeding. Comments referring to a
defendant’ s right not to testify are generdly unacceptable:

No person - shdl be compdled in any crimind case to be a witness agangt
himsdf, ---U.S. Const. Am. 5. See also Miss. Code Anmn. section 13-1-9 (1972);
Griffin v. California, 380 U.S. 609, 85 S. Ct. 1229, 14 L. Ed. 2d 106 (1965).
This condiitutiond right has been construed by this Court to have been violated,
not only when a direct satement is made by the prosecution as to the defendant's
not tedifying, but dso by a comment which could reasonably be construed by
a jury as a comment on the defendant's failure to testify. Jimpson v. State, 532
So. 2d 985, 991 (Miss. 1988); Livingston v. State, 525 So. 2d 1300, 1305-08
(Miss. 1988); Monroe v. State, 515 So. 2d 860, 865 (Miss. 1987); Bridgeforth
v. State, 498 So. 2d 796, 798 (Miss. 1986); Wilson v. State, 433 So. 2d 1142,
1146 (Miss. 1983); Davis v. State, 406 So. 2d 795, 801 (Miss. 1981).

Griffin v. State, 557 So. 2d 542, 552 (Miss. 1990).
118. In the instant case, the prosecutor stated in his closng arguments that “you have to rely
on your own memories, because | am not a witness. They’re not a witness. . . .” Foley objected
and stated that this remark created negdive inferences based upon Foley’s choice to exercise
his right not to tedify. In response to the objection, the prosecution explained that the word
“they” referred to the attorneys and not the defendant. The circuit judge overruled the
objection, and the prosecution was alowed to continue. Tria judges are best positioned
to determineif an attorney’ s closing arguments created unjust preudice againg a party:
In Eckman v. Moore, 876 So. 2d 975, 994 (Miss. 2004), we summarized the
sandard of review for cdosng arguments  Attorneys have wide Iditude in
cdosng aguments  Notwithstanding the wide latitude afforded in closing
arguments “[tlhe standard of review tha appelate courts must apply to lawyer
misconduct during opening datements or closing arguments is whether the
naturd and probable effect of the improper argument is to creste unjust

prgudice . . . 0 as to result in a decison influenced by the prgudice so
created.” This Court has held that "any dleged improper comment must be

12



viewed in context, taking the circumstances of the case into consideration." The

trid judge is in the best postion to determine if an dleged objectionable remark

has aprgudicia effect.
Burr v. Miss. Baptist Med. Ctr., --- So. 2d ----, 2005 WL 1498868, at *1 (Miss. 2005).
119. It is clear from the context of the sentences that the prosecutor was referring to the
attorneys and not Foley. The prosecutor first pointed out that he was not a witness and then
made the statement Foley brings into issue. Nothing from the prosecutor’s express words or
any reasonable inference from those words points to Foley. Looking to the particular
comments and facts of this case, no serious or irreparable damage was inflicted on Foley by
a datement that could not reasonably have been construed to be a comment upon Foley's
falure to take the stand. Foley’s conditutional rights were not violated, and there is no
evidence that the prosecutor's comments in closing had any sort of a prgudicia effect on the
jury warranting reversal.
920. Foley next asserts an identical assgnment of error concerning statements made by the
prosecution in its quesioning of his father, Nicholas Foley. Nicholas was asked on cross
examindion whether or not he was aware of a statement made by his son in a deposition
concerning a civil matter. The purported purpose of the prosecution’s question was to impeach
the credibility of the witness usng a prior incondsent statement made by Scott Foley. The
defense vigoroudy objected, and the drcuit court sustained the objection reasoning that
impeachment of the witness using extringc evidence was ingppropriate.  The circuit court
judge subsequently ordered jurors to disregard the question. Foley’s counsed moved for a

midrid on the grounds that it drew attention to and encouraged inferences concerning Foley’s

13



choice not to tedify. The motion was denied because the circuit court determined that the
datements would not affect the ultimate issue of the case and could be removed from the
minds of the jury by a verba indruction to disregard. A trid court can best determine if
irreparable harm resulted from arguments made in a particular case:

[tihe trid court is in the best podstion to wegh the consequences of an

objectionable argument and, unless serious and irreparable damage has occurred,

a that point admonish the jury to disregard the improper comment. McGilberry

v. State, 741 So. 2d 894, 909 (Miss. 1999). Whether there is error based on

improper prosecutorid comments must be determined according to the facts of

the particular case.
Baldwin v. State, 784 So. 2d 148, 164 (Miss. 2001).
f21. Additiondly, the standard of review for rulings on motions for midtriad are abuse of
discretion.  Pulphus v. State, 782 So. 2d 1220, 1223 (Miss. 2001) (citing McGilberry v.
State, 741 So.2d 894, 907 (Miss. 1999)). Conddering the facts surrounding the disputed
comments under the anaysis outlined above, we find that no serious and irreparable harm
resulted. The circuit court correctly told the jury to disregard the line of questioning and
denied Foley’ s motion for migtrid. Doing so did not condtitute an abuse of discretion. | d.
922. Hndly, Foley maintains that a motion for midrid should have been granted because of
comments made by the prosecutor concerning the falure of the defense to cal a withess. One
of Foley’'s primary defenses was the posshility that someone ese had placed the pornographic

images on his computer. The prosecution’s closing statements made reference to the defense

counsd’s falure to cdl a child who had lived in Foley's home for a few months with his

14



mother and Foley. Defense counsel objected to the statements, but the circuit court overruled
the objection and ingtructed the jury to disregard the statements by the prosecutor.

123.  “[T]he generd principle is that ‘the falure of ether party to examine a witness equdly
accessible to both is not a proper subject of comment before the jury by ether of the parties.””
Brown v. State, 200 Miss. 881, 27 So. 2d 838, 840 (1946) (cting Heafner v. State, 196 Miss.
430, 17 So. 2d 806, 808 (1944)). Burke v. State, 576 So. 2d 1239, 1241 (Miss. 1991); see
also Madlock v. State, 440 So. 2d 315, 317-18 (Miss. 1983); Doby v. State, 557 So. 2d 533,
538-39 (Miss. 1990); Holmes v. State, 537 So. 2d 882, 885 (Miss. 1988); Griffin v. State,
533 So. 2d 444, 449 (Miss. 1988); Brock v. State, 530 So. 2d 146, 154-55 (Miss. 1988);
Williams v. State, 522 So. 2d 201, 206-07 (Miss. 1988)).

724. Foley argues that we mug follow this principle and reverse his conviction. However,
“where there is subgtantial evidence supporting the defendant's guilt, a prosecutor's comment
about a potential witnesss absence is not reversble error in and of itsef.” Id. (ating Brock,
530 So. 2d a 154-55). Such comments should only be considered reversible error if the
evidence in the case is close or is a part of a number of compounded errors meriting reversal.
Burke, 576 So. 2d at 1241. We recognize that there have been other procedura errors in the
trid of Foley on the charge of possession of child pornography, but none of them, even when
considered collectively, rise to the level of that which conditutes reversing the circuit court’'s
refusd to grat a midrid. A defendant is not entitted to a perfect tria, only a far one

Stringer v. State, 500 So. 2d 928, 947 (Miss. 1986) (citing Sand v. State, 467 So. 2d 907
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(Miss. 1985); Bell v. State, 443 So. 2d 16 (Miss. 1984); Palmer v. State, 427 So. 2d 111
(Miss. 1983); Shaw v. State, 378 So. 2d 631 (Miss. 1979)).

725. There is no evidence that this single comment had a preudicia effect warranting
reversd, and conddering the overwhdming evidence, including testimony by a number of
witnesses and the actual presence of pornographic images on Foley’'s computer, the
inappropriate comments by the prosecutor concerning the absence of defense witnesses did
not warrant a midrid since ingructing the jury to disregard the comments was an  appropriate
response by the trid court. Accordingly, the trid court's decison was not an abuse of
discretion and Foley’ s arguments to the contrary are without merit.

ISSUES ON APPEAL FROM CONVICTION OF COUNTSI AND Il
(CAPITAL RAPE AND SEXUAL BATTERY)

V. WHETHER IT WAS ERROR TO ADMIT A PHOTOGRAPH OF
THE VICTIM INTO EVIDENCE.

726. Foley asserts that the trid court's admission of a photograph of K.F. into evidence was
in error. However, Foley did not contemporaneously object to the introduction of such
evidence and cannot now complain about something which he did not object to in his trial. “A
falure to object at trid waives any error which may have been presented, even in capita cases”
Duplantis v. State, 644 So. 2d 1235, 1245 (Miss. 1994) (quoting Chase v. State, 645 So. 2d
829, 859 (Miss.1994)); Smith v. State, 724 So. 2d 280, 316 (Miss. 1998). Foley’s argument
is proceduraly barred and thus without meit.

VI.  SUFFICIENCY OF THE EVIDENCE.

16



927. Foley dso questions the sufficiency of the evidence offered to uphold the jury verdict
in this case. A question of sufficiency of the evidence is one best examined by considering
whether the defendant committed the crime beyond a reasonable doubt; specificaly:

in congdering whether the evidence is auffident to sustain a conviction in the

face of a motion for directed verdict or for judgment notwithstanding the

verdict, the critica inquiry is whether the evidence shows "beyond a reasonable

doubt that accused committed the act charged, and that he did so under such

circumstances that every dement of the offense existed; and where the evidence

fals to meet this test it is insufficient to support a conviction." Carr v. State

208 So. 2d 886, 889 (Miss. 1968).
Bush v. State, 895 So. 2d 836, 843 (Miss. 2005).
128. “The rdevant question is whether, after viewing the evidence in the light most favorable
to the prosecution, any rationa trier of fact could have found the essentid eements of the
crime beyond a reasonable doubt.” 1d. We find, after reviewing dl the evidence in the most
favorable light to the prosecution, that there was sufficient evidence to convict Foley of capitd
rape and sexud assault. The State offered the testimony of a number of medicd and
counsding professonas indicating that K.F.'s datements were consistent with those of a
sexud abuse vidim.  K.F. named Foley as the perpetrator, and the State offered physica
evidence in the form of medical diagnoses and test results as well as many of the objects K.F.
stated Foley utilized in his abuse of her. Because of such evidence, we find that a rationd juror
could have found Foley guilty of both crimes beyond a reasonable doubt. Accordingly, we will

not disturb the jury’s verdict or reverse the trid court’s decison to refuse to grant a directed

verdict or judgment notwithstanding the verdict.
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VIl. WHETHER THE CIRCUIT COURT ERRED IN OVERRULING
FOLEY'SOBJECTIONSTO EVIDENCE OF OTHER CRIMES.

129. The next assgnment of error Foley makes is what he refers to as the circuit court’s
erroneous dlowance of “other crimes’ of Foley to be presented to the jury. Specificdly,
during the cross-examination of Houck, Foley’s ex-wife, counsd for Foley questioned Houck
about a regraining order agang Foley which she had requested. Houck had been called by the
defense as an adverse witness.  Subsequent questioning of Houck by the prosecution aso
involved the redraning order. Foley objected to such questioning, but the circuit judge
overuled the objection pointing out that the defense had initidly asked Houck about the
restraining order and could not block the prosecution’s questions concerning a document the
defense had brought to light in quedioning. Foley’s contentions of a wrongful introduction
of other crimes or bad acts fals because, once a defendant opens the door and invites
guedtioning on a matter, then that defendant may not complan of such dleged errors “invited
or induced by himsdf.” Caston v. State, 823 So. 2d 473, 502 (Miss. 2002) (quoting Singleton
v. State, 518 So. 2d 653, 655 (Miss. 1988)); see also Evans v. State, 547 So. 2d 38, 40 (Miss.
1989); Edwards v. State, 441 So. 2d 84, 90 (Miss. 1983). Based on the foregoing authority,
the drcuit judge did not abuse his discretion in dlowing the prosecution’s questions about
aress dready reached by questions of Foley’s counsd.

VIlIl. WHETHER FOLEY'S CROSSEXAMINATION OF A WITNESS
WASIMPROPERLY RESTRICTED.

130. During his trid, Foley caled Houck as an adverse witness. Counsel for Foley began

guestioning Houck about her son’s counsding for sexua issues and her intimate relationship

18



with a man. The State objected on grounds of relevance and improper impeachment. Foley’s
counsel made a number of ambiguous statements about the relevancy of the line of questioning
to ad in the egablishment that other men or youth could have caused K.F.'s injuries. Foley
wanted to bring in information that Houck had committed adultery and the like. The drcuit
judge refused to dlow Foley’s atorneys to question Houck about the man to whom she is now
married because the drcuit court found that this tetimony had no relevance. "[T]he scope of
cross-examination though ordinarily broad, is within the sound discretion of the trid court and
the tria court possesses inherent power to limit cross-examination to relevant matters.” Heflin
v. State, 643 So. 2d 512, 518 (Miss. 1994). See also Carr v. State, 655 So. 2d 824, 847
(Miss. 1995). Foley’s assartions smply are not substantiated by the record, and we find that
the circuit court judge did not abuse his discretion in finding that the questions being asked
failed to meet basic reevance requirements concerning ether the son or the father.

IX. WHETHER FOLEY'S CLOSING ARGUMENT WAS
IMPROPERLY RESTRICTED.

131. Foley dso dleges error based on the circuit court’s restricting his counse’sdodng
aguments.  Specificdly, the circuit court sustained an objection by the State made upon
defense counsd’s datements tha “[W]e didn't hear from [G.F.] Nobody knows where he is.
His mother testified he was up in Memphis” The objection dleged that defense counsd was,
in effect, tedifying as to G.F.’s falure to appear at trial as a witness. Foley was attempting to
show that G.F., Deborah Houck’s son, could have been the perpetrator and cast doubt on the

State’'s evidence that Foley was the one respongble for the acts agangt K.F. Before he
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sustained the objection, the drcuit judge cdled counsd for both sides to the bench. The bench
conference was not transcribed in the record. After a brief tak, the circuit judge announced
that the gatement was to be disregarded by the jury. The judge said, “[T]hat’s not an appropriate
agument under the law. They could have gotten him if they wanted to, could have atempted
it anyway.” “[T]he standard of review that appellate courts must apply to lawyer misconduct
during opening Statements or closng arguments is whether the naturd and probable effect of
the improper argument is to create unjust prejudice ... S0 as to result in a decison influenced
by the prejudice so created.” Eckman, 876 So. 2d at 944.

132. Both Foley and the State focus ther arguments on the availability of Houck’s son, G.F.,
and whether it was permissble to comment upon his absence as a witness in closing arguments.
Foley points out that there was an atempt to subpoena G.F., but from the judge’'s comments,
it is apparent that the drcuit court determined that Foley had not adequately attempted to
secure G.F. as a witness. The triad court also made reference to the statements not being
appropriate under the law. Indeed, “[t]he genera principle is that ‘the falure of either party to
examine a witness equally accessble to both is not a proper subject of comment before the
jury by either of the parties” Brown v. State, 27 So. 2d at 840 (dting Heafner v. State, 196
Miss. 430, 17 So. 2d 806, 808 (1944)).” Burke, 576 So. 2d at 1241.

133. Foley fals to show why the witness was unavalable. Smply faling to have awitness
under subpoena does not render them unavalable.  The circuit judge obvioudy found evidence
that Foley could have obtained G.F.’s presence in court with some amount of reasonable effort

but falled to do so. Foley asks us to find that the trid court judge's reasoning was flawed, but
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did nothing to preserve the judge's objectionable reasoning in the record for appeal. A
presumption of equal access to both parties arises when the record provides no proof of the
absent witness's accesshility or inaccessbility. Ross v. State, 603 So. 2d 857, 864 (Miss.
1992) (dting Madlock v. State, 440 So. 2d 315, 318 (Miss. 1983)); see also Holmes v. State,
537 So. 2d 882 (Miss. 1988). We find no reason to disturb the ruling of the circuit judge
since we have not been presented with a showing of pregudice to Foley and has not been shown
why the drauit court's judgment was incorrect in finding that G.F. could have been found
through reasonable effort by Foley. Foley’s complaint to the dternative is without merit.

X. WHETHER LIFE IMPRISONMENT WAS AN EXCESSVE
SENTENCE.

134. Foley chdlenges the authority of the drcuit court to impose a life sentence for the
conviction of his crime under Miss. Code Amn. 8§ 97-3-65 (1)(b) (Rev. 2000). The State and
Foley point to statutory guiddines for sentencing for a statutory rape conviction in 8 97-3-65
(2)(c). However, the accurate subsection is Miss. Code Ann. 8§ 97-3-65 (3)(c) (Rev. 2000) for
satutory rape convictions, and concerning sentencing states that “[I]f eighteen (18) years of
age or older and convicted under paragraph (1)(b) of this section, to imprisonment for life in
the State Penitentiary or such lesser term of imprisonment as the court may deter mine, but
not less than twenty (20) years’(emphass added). It was the intent of the state legidature,
Foley argues, that the jury determine his sentence and not the judge. Foley makes reference
to 8§ 97-3-79 of the Missssppi Code which covers the caime and sentencing of the

commisson of a robbery with a deadly wesgpon. Foley points to the fact that a person
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convicted of robbery with a deadly weapon is entitled to have the jury decide his sentence?
It is obvious from the language in 8 97-3-79 that the jury was intended to arrive a a sentence
for a convicted defendant. In contrast, though, the Legidature used words indicating judicia
discretion would be the determination for crimes of Statutory rape in § 97-3-65 (2)(c). Foley
assartions to the contrary are without merit.
CONCLUSION

135. Scott Foley’s assertions of eror by the trid court are ether too dight to warrant
reversal or without merit completdy. Accordingly, we &ffirm the circuit court's judgments.
136. CASE NUMBER 2004-K A-00375-SCT:

COUNT ONE: CONVICTION OF CAPITAL RAPE AND SENTENCE OF LIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, WITHOUT HOPE OF PAROLE OR PROBATION, WITH
CONDITIONS, AFFIRMED. SAID SENTENCE IS TO BEGIN AT THE EXPIRATION
OF THE CONSECUTIVE SENTENCES IMPOSED IN COUNTS TWO AND THREE IN

THIS CAUSE. COUNT TWO: CONVICTION OF SEXUAL BATTERY AND SENTENCE
OF THIRTY (30) YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF

“Miss. Code Ann. § 97-3-79 provides as follows:

Every person who dhdl fdonioudy take or attempt to take from the person or
from the presence the persond propety of another and againgt his will by
violence to his person or by putting such person in fear of immediate injury to
his person by the exhibition of a deadly wegpon shdl be guilty of robbery and,
upon corviction, shdl be imprisoned for life in the dae penitentiary if the
penalty is so fixed by the jury; and in cases where the jury fals to fix the
pendty a imprisonment for life in the State penitentiary the court shdl fix the
pendty at imprisonment in the state penitentiary for any term not less than three
(3) years.

(Emphasis added).
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CORRECTIONS, WITHOUT HOPE OF PAROLE OR PROBATION, WITH
CONDITIONS, AFFIRMED. SAID SENTENCE ISTO BE SERVED CONSECUTIVELY
WITH THE TWENTY (20) YEAR SENTENCE PREVIOUSLY IMPOSED IN COUNT
THREE IN THISCAUSE.

CASE NUMBER 2004-KA-00070-SCT:

COUNT THREE: CONVICTION OF CHILD EXPLOITATION AND SENTENCE
OF TWENTY (20) YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT
OF CORRECTIONS, WITHOUT HOPE OF PAROLE OR PROBATION, WITH
CONDITIONS, AND PAYMENT OF A FINE IN THE AMOUNT OF $1,000.00,
AFFIRMED.

SMITH, C.J., COBB, P.J., EASLEY, CARLSON, DICKINSON AND RANDOL PH,
JJ.,, CONCUR. GRAVES, J., CONCURS IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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